COMMENTS ON THE BIG RIVER MINE TAILINGS SITE OPERABLE UNIT
NO.1 : .

. ~ JULY, 2011 PROPOSED PLAN

The Doe Run kesources .Corporation offers the fo‘llc;wing comrﬁents in response
to the Proposed Plan issued ip’July 2011 By the U.S. Environrﬁef)tal Protection Agency
Region 7 ("EPA") for Obgrable Unit No. ] at. the Big River Mine Tailipgs Site ("Site") in
St. Francois County, Missouri. EPA issu;sd the Proposed Plan for a.30ﬁday public
comment period on July 22, 201 ], and exteﬁded the comment period an gdditional 30
déys until September 21, 2011. In its'Plan; EPA proposes to address potential risk to
human health posed by lead mining wastes in residential yérds. Specifically, EPA

proposes a remedy that includes excavating soil in residential properties with surface soil

lead detected at levels greater than or equal to 400 parts per million ("ppm") to a depth of

"12 inches, greater than or equal to 1200ppm lead to a depth of 24 inches, and installing a

visual barrier at 24 inches where lead greater than or equal to 1200 ppm is detected at that
depth. EPA estimates the prOpO;ed remedy wil.l address appro'ximz.ltely. 4,000 residential
properties at an estimated present worth cost of $107.62 million.! . |

The Doe Run Resources Corporation conducts metals mining and processing
activities in Missoﬁri, where it employs approxifnately 3,000 people: As an active
employer and member of the Missouri Lead Belt community, Doe Run has worked
closely and cooperatively with EPA since the early 1990s to investigaté an.d remediate
residual contamir;ation from historig mining activities in the Region in brder to ehsure,

that any risks are appropriately addressed. Since 1'994, Doe Run has spent approximately

* $62 million on response actions in St. Francois County. 1t has devoted significant

' For cost estimating purposes, the Feasibility Study assumed 4,540 yards would be addressed. The FS
estimated a present worth cost of the proposed Alternative,3 at $108.68 million. .
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resources and expertise to identifying and defining poteﬁtial risks to human health and
the environment that may exist as result of historic mining activities in th(.e County, and
has conducted extensive removal actions to cooperation with EPA, the State and St.
Francois County.

EPA has identified eight sources of mine waste in the former mining area of St.
Francois Cour;ty.2 Since 1994, Doe Run has investigated and stabilized six of these large
tailings Piles and a portion of the small Haydén Creek pile to minimize any further
releases from those Piles. We understand EPA plans to address the Doe 'lliuh Pile, not
associated with The Doe Run Resources Corporation, as part of another operable unit.
Beginning in 2000, Doe Run began sampling and, where éppropriate, rémeaiating
residential properties and child high-use areas ("CHUAs"). In 2004 Doe Run began
remediating all residential properties and CHUAs with y'ard soii concentrations greater
than 400 ppm located within 500 feet from each of the ;ix major mill éiles, 1,000 feet
frorr_l ‘the four identified smelters and 100 feet from mine shafts identified i;n the Remedial |
Investigation. Additionally, Doe Run sampléd and remediated yards where elevated
blood-lead levels in children ("EBLs") were detected, regardless of their distance from
the Piles. As of January 2011; Doe Run has sampled a total of 2,057 resifienti_al '
properties'and child high;ﬁse areaé, and conducted total or partial removals at 586 of
those properties.” Finally, Doe Run conducted the Focused Remedial Investigation
efforts and the prepared the Feasibility Study as directed by EPA. Doe Run broactively

did this work in response to EPA's requests regardless of the Jead source.

2 The Proposed Plan identifies eight areas, collectively referred to herein as the "Piles:" Desloge Pile,
National Pile, Leadwood Pile, Elvins/Rivermines Pile, Bonne Terre Pile, Federal Pile (St. Joe State Pak),
Doe Run Pile and Hayden Creek. '

3 These numbers are from the Feasibility Study. The numbers contained in the Proposed Plan are
incorrect. :
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Concurrent with these efforts, the State and County Deparﬁnents of Health
Iauncheci extensive educational prc.>gr'ams both in the area aﬁd statewide direcied to risks:
.associated with lead and how to reduce exposure, particularly of young children, to lead
'frOm all sources, including in panicular.‘lead-based paint ("LBP"). .As shown in
. Figure 5, infra, the <.)c‘:curren;:.e. of EBLs in St. Francois County has fallen substantially
since 1997. In fact, the Missouri Department of Health aﬁd Senior Services ("MDHSS")
fepons that occurrence of EBLs in St. Francois County have Been iess than 5% since
2006. In 2010, the rate of oécurrénce was repor&éd to be 1%* 1n other'words, the rate of
occurrence in St. Francois County has already been reduced to a level gonsistent with
EPA's Remedial Action Objective, and to a level less than the natioqai average of EBL. .

This Operable Unit presents highly complex issues with regard to the nature and’
extent of the contamination and the potential risks resulting from it. These is;ues relate
to the lack of correlg;ion bet.ween EBLs and identified mine waste sburce areas; the
large volume of mine chat énd tailings and their varied uses; the widespread, yet
unaccounted-for occurrence of LEP in residences in the area; and the abundance of
naturally occurring lead in the area. These'j, complex issues warrant very careful scrutiny
in dletermining the appropriate use of CERCLA statutory authorities and resources.

Doe Run maintains that in a rush to complete the Feasibility Study EPA has failed
to consider pertinent analysis of the data providced by Doe Run. In issuin.g'its Proposed
Plan with undu; haste, EPA made unfdunded and arbitrary assumptions regarding the
source of contarﬁinaﬁon, disrgéarded serious questions regarding the associated-pétent_ial

risk, and disregarded the limits of EPA's CERCLA authorities to respond to conditions at

the Site. As a result, EPA now proposes a remedy that 1) is beyond the scope of its

¢ See Exhibit 1. MDHSS 2010 Calendar year Blood Lead Testing Data.
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CERCLA reéponse action authorities to the extent it addr;sses naturally-occurring
contar‘ninatio.n, lead from buildin.g materials, includj ng LBP, consumer products in
consumer use, and riormal fertilizer use; 2)-has not been demonstrated to be necessary to
protect human health and the envi'ronment; 'and 3) is otherwise i'nconsistent with Section
121 of CERCLA and the National Contingency Plan ("NCP"). Acéordinglly, Doe Run
urges EPA to take additionz;.l time as needed to carefully evaluate the source of the
contarr;ination, evaluate the extent to which unrelated soﬁrces, including sources over
which EPA does not have CERCLA response a<.:ti6n authority, are the true cause of ~
EBLs, and more carefully evaluate the true nature of any remaining risk to human ﬁealt}f
resuiting from mining activi.ties. Only then can EPA develop a remedy that responds
‘more directly to any remaining risk, presents a better balance of trade-offs and is
consistent with CERCLA and the NCP.

L EPA ERRONEQUSLY ASSUMED THE PILES/MINING WASTE ARE
ONLY SOURCE AND PRINCIPAL THREAT.

The NCP requires that EPA properly scope the project to en.sure the RI/FS is
prbperly designed. 40 C.F.R. § 300.430(a)(2). "The investigative and analyﬁcal'studies
should be tailored to site circumstances so that the scope and detail of the analysis is
' appropriate to the complexity of site problems being addressed. 40 CFR § 300.430(b).
EI;A is required to develop a conceptual understanding of the site, or a conc'eptual .site
model. 40 CFR § 300.430(b)(2). Section 104(a)(3)(A) and (B) of C_ERCLA z_md"40
CFR § 300.400(b)(-1) and (2) specifically prohibit EPA from reépo.nding to a rélease ofa
naturally occuiring sqbstance or products that are part of the structure or result in

exposure to residential buildings or business or community structures. Additionally,
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Section 101(9) and (22) of CERCLA exclude consumer products in consumer use and
the normal use of fertilizer from EPA's response action adlhoritieé.

In its conceptual site model, EPA identified historic mining wastes as the 0;11y
source of ;;ontaminationl at the Site.” In violation of its obliga'tion under the NCP, the
Agency erroneously failed to consiaer alternat_ive sources for contamination in yards,
including LBP, other consur_ne-r products, the normal use of fertilizer and naturally-
occurring lead. W’hile EPA's concéptual site model does recognize hum'ap movement.of ,
chat from the piles, much of that use, including but not limited to the use of chat as
agricultural lime, represents consumer use of a consumer product and/or normal fertilizer
use over which EPA has no aut}iority to conduct a response action.

In its Proposed Plén, EPA ignores these sources, stating that Operable Unit.l
includes "lead-contaminated surface soils present at residential ;Jropergies across the site
that have been contaminated as a result of migration of metal—beafing materia.zls t:rom past
mining practices via natural erosional processes, windblown mine waste and human
activity." The Proposed Plan "addresses the risk to human health and the environmental
res;ulti.ng from éxppsure to residential soils contaminated with lead ;nine.was.,te." It further
states, "(tjhe eight mine waste areas are the source' deposits and constitute the principal
threat to human health and the environment,” and that "(t)he source.; of ipost of the lead
contam;"nation in the site are the large mine waste pileé.. .." In fact, EPA's conceptual site
model overestimates the extent of air dispersion from Lhe Piles. This, coupled with
EPA's arbitrary disregard of other sources for iead, resultin a re;medy that reaches
outside the scope of EPA's response action authorities and without regard- to the true

cause of the risk the remedial action is intended to address.

5 See 2009 EPA Human Health Risk Assessment.
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A. The RI Data Demonstrates that Air Dispersion Releases from the Piles
are Limited to 200 Feet, and any Risk Associated with These Releases
already have been Protectively Addressed.

EPA's first technical error is its assumption that wind dispersion from the Piles
resulted in wide;preaé contamination. The Proposed Plan states, “The mine waste ha(s)
contaminated soil., sedirﬁent, surface water anfi groundwater. Mine waste also has been
tranSpofted by wind 'and ;véter erosion and ménu_ally relocated to other areas throughout
St. Francois County. It has also been reported that mine waste has been used on
residential pr0p'er'ti’es for fill material and private driveways, used as aggregate for road

construction.”

1. RI data demonstrates that air dispersion releases from the piles
are limited to-a 200-foot area surrounding piles. -

No studies conducted to date show a correlation between the residential properties
yard soil lead concentrations and the processes of wind and erosion from the piles. As
part of the Focdseq RI (NewFields 2006), the impact of ;.Jani,cula.te, deposition from the
mill waste piles was investigated.' Shallow soil samples were collected along upwind
transects and downwind transects at five large piles. Lead concentrations in near-pile
soils in the downwind transects were found to be higher than backgrognd concentrations
in'a narrow “affected” zoné ‘abo'ut 200 feet Wide around the piies, and tﬁen averaged
beyond the 200 feet 180 mg/kg lead.

In concert with the R1 near-pile' sampliné, EPA requeéted Idaho National
Engineering and Environmental Laboratory (INEEL) -to perform air dispersion and
deposition modeling of airborne lead associated with mill waste pileé,-Air Dispersion_
Modeling of Mi';e Waste in the Southeast Missouri Lead Belt (Abbott 1999). The air

dispersion model was used to predict maximum lead concentrations in air and downwind
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soil lead concentrations, and to place tﬁe downwind transects. The model and soil sample
results were matched and useci to predict’ gec.)metric mean lead concentrations assuming
80 years of deposition accumulating. in a 2-inch soil-column already containing 65 mg/kg
lead. Predicted le;d concentrations range from 300 — 500 mg/kg within 200 meters of
the mill waste piles; aﬁd frorﬁ 125 - 175 mg/kg out- to 1 kilometer. The model-predicted
soil lead concenfrqtions apbly only to the upper two inches of soil and to "generally
undisturbed surface soils which have. not..been subjected to signihcant tillage, excavation,
landscaping or ﬂooding_.;' (Abbott 1999). The modelfprédict.ed soil concentrations are .
generally consistént with the near-Pile soil sampling results. (Abbott 1999, NewFields
2006). | |

Itis also important to note that lead ambient air _emissions in the Site area have
been monitored for man)./ .years by Doe Run énd other government agencies, beginning
before the i’iles were stabilized. Doe Run operatéd .the “Big River Network” in the Site
area from 1996 until 2005. Th_é monitored lead ambient air concentrations for all
monitors were well below the then applicable 1.5 ug/m3 lead NAAQS standard and in
most all respects were also below the now much more stringent 0.15 ug/m3 lead NAAQS
standard. More recent air monitoring conducted by Doe Run énd MDNR within the Site
area show consistent compliance with the 0.15 ug/m3 standard.®

These p;édicted soil léad concentrations do not explain the observed lead

concentrations in yard soils. In fact, lead concentrations averaged above 700 mg/kg in

the residential yard sampling programs conducted. Therefore, the Focused RI concluded

¢ See Exhibit 2. Various Information Regarding Ambiesit Lead Monitoring Stations and Lead Monitoring
Results in and Around the Résponse Area. ;
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that particulate deposition of lead from the mill waste piles was not the major contributor
to lead in yard soils.

2. Interim Action and Halo Removals Reached Beyond Potential Risk
Posed by Air Dispersion from Waste Piles.

Based on its long-held assumption that wind dispersion from the Piles Were ihe
principél source of contamination, EPA detenﬁined that s.;-.\mpling and soil removal. of -
yards near the Piles was necessary to protect human Health. In resp;mse,. Doe Run agreed
in 2000 to conduct soil'sampling, blood lead sarﬁpling and soil removals from residential
yards in the near vicinity of the Piles.” This work was done under the 2000 "Interim
Action" administrative order on consent, and was continued in 2004 under the "Halo"
administrative order on consent. These removal actions included work that was
consistent with Alternative 2 in the Feasibility Study.® | ' !

Under the 2000 Interim Actior;, extensive surface soil sampling was perfo_rmed at.
- residential yards surrounding the Piles, and was designed to identify residences where soil
~ removal or other actions mighi be required. At that time, yards and areas within yards with
soil lead concentrations greater than 2,000 ppm were removed. The Halo_ Removal Action,
which began in 2004, was conducted within the areas jointly called the “Halo” around tf)e
six major Piles located in St. Francois County. The Halo Removal Action included
sampling of yards Qith_in'the Halo that had not previously been sampled during the
Interim Action and sémpling of ar.ly identified yard outside of the Halo but within the

Response Area at which an EBL child resided.

7 These activities also were conducted in areas located within 1000 feet of the smelters and 100 feet from
identified shafts. )

® The Proposed Plan misrepresents Altemative 2 in the Feasibility Study to the extent it describes the
alternative as placing the visual barrier only if the subgrade soils are greater than or equal to 1,200 ppm
rather that greater than or equal to 400 pm, as was proposed in the FS's Altemnative 2, aod as has been
conducted for 10 years as part of the Interim Action and Halo Removals.
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In the Interim Action and Halo Removals, ifa portion of the yard qualified for yard
_soil relnovar, the soil was remoyeri to a depth of one foot. The subgrade soils were screened
with an XRF; and if subérade soil-lead concentrations were above 400 ppm, then a visual
* banier was placed across the subgrade. The excavation was backfilled with clean soil (le_ss'.
than 240 ppm lead).' Remedral.Altemat.ive No. 2 in the Feasibility Study is _consistent with
the removal methr)dology used in the Interim Action and Halo Rernovals._

" . Todate, 387 yards have been completely remediated (all surface yard soil greater
than 400 ppm lraye been removed). 55 homeowners within rhé Halo have refused yard
removal, and 71 homeowners within the.Halo have refused yard sampling. Of these 387
remediated yards, a visual t}arrier has been placed in at least éome portion of 369 yards or
almost 95%. The purpose of the visrral barrier is to provide notice ernd reminder to
properly owriers of the poténtial r)resence of lead at depth, so ensure that exposure to soil
can be rJropérly managed. An additional 188 residential yards have 'lrad some partial yard
soil removal and almost 95% r)f those yards also have a visual barrier. Therefore, 543
yards within the Response Aréa or Site have existing visual barriers.

As of January 31, 2011, 2 057 residential yards and 12 Child Hrgh-Use Areas
("CHUAS") had been sampled. 532 property owners had refused yard soil samphng,
resultmg in a final residential yard samplmg refusal rate of 2! percent. Some portion’ of the
yard soils (yard quadrant drive way, garden, play area, or drip zone) was above 400 ppm
lead in 87 percent of all yards sampled (up through January 2011), or 84 percent when
elevated drip zones only yards are excluded.

3. Interim Action and Halo Removal Data Shows No Correlation .
Between Lead Levels and Proximity to Piles.
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Figure | presents the average yard soil lead concentrations relative to distance to

the closest Pile. This figure demonstrates that these is no correlation of yard soil lead

concentrations to the Piles. Furthaimore, Figure 2, drip zone soil lead concentrutions

relative to distance from the closest Pile, also shows no correlation or trend indicating

that the drip zone lead concentrations likely are not derived from an airborne source.
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Sampling of the drip zone soil and screening for outdoor lead-based paint (LBP)
conducted during the [nterim Action was reported in the Removal Action Report for
Iterim Action.” The report stated that drip zone soils would be greater than 400 ppm lead
i1 93% of the homes with mcasureable outdoor LBP. 33% of those homes’ drip zone
soils would be greater than 2,000 ppm (NewFields 2004).

4. Fvenwithin the "Halo," the data show no correlarion behween the
Blood Lead Levels und proximity to piles.

More than 300 children’s blood lead levels ("BLLs") were sampied during the
Interim Action’s blood lead sampling program. Approximately 29% of the qualifying
children (less than 84 months of age) identified within the Response Area were sampled.
The average BLL in the Interiin Action Response Area was 5.8 pg/dL. Of the children

sampled, 1 1% had elevated EBLs greater than 10 pg/dL. These statistics are probably

?See Exhibit 3. Removal Action Report Interim Action Removal (Newfields 2004).
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biased by the high rate of sample refusal (719%). Many of the program’s blood lead
sampling refusals w;‘:rc duc to previous testing (most would not retest if a previous festing,
was found to be low) or parents deciding to have the child’s doctor or health departinent
tested the child (non-clevated results were uniikely to be, and were not reported Lo the
study program as yard soil would not need o be addressed).

Of the children tested during the Interim Action, 32 resided in homes within the
Halo (within 500 feet of the Piles). (See Figure 3). Of these, only one child was found
1o have an EBL. Notubly, this child’s corresponding yard soil lead concentrations were
below 400 ppm in all parts of the yard (NewFields 2004). All other EBL children
identified in the Interim Action, as well as any EBL children identified post-interim

Aclion, resided in homes with yards oulside the Halo.

Blood Lead Levels in Children telative to distance from Mill Waste Plies
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The lack of EBI. yards within (he [Halo further supports the Interim Aclion’s
findings that BLL could not be correlated or appeared to have a direct relationship to yard
soil lead concentrations. Figure 4 presents the soil lead data grouped into two data sets,
elevated and non-elevated B1.1.. There is essentially no difference between the two
groups except that the average lead concentration in drip zone soils is slightly higher in

the elevated BL.L. subset.

Comparison of Soil Lead Concentrations
Elevated vs Non-Elevated Blood Lead
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Figure 4 Compnrison of Yard Soil Lead Concenliations and BLLs measured during the Inlerim Aclion

Correlation analyses were conducted using paired data sets {o cvaluate the
relationship between BLIL and play arca maximum soil lead, yard average soil lead, drip
zone soil lead, driveway soil lead and outdoor LBP. The correlation coefficients (R?) for
each sample population are listed below in order of increasing magnitude.

Blood Lead Correlations

— — . ;
i BLL vs. Play Area Maximum Soil Lead | R*=0.00
[ s i
E BLL vs. Yard Average Soil Lead _R=0.01
L __BLLvsDripZoneSolllead | R*=0.01
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BLL vs. Driveway Soil Lead R?=0.11
BLL vs. Outdoor Lead-Based Paint R?=0.145

The correlation coefficients are low for all the sample pepulations tested. Forthe
regression BLL vs. Outdoor LBP, assays of lead that were greater than or equal | mg/em?
- were taken as an indicator of LBP. These correlations were presented in the Removal
Action Report for the Interim Actibn.. 10

Average blood lead concentrations from the Interim Action compare “‘/ell to the
previous blood lead ‘'study conducted in St. Francois County The Lead Exposure Study
in St. Francois County (MDOH 1998) found the average BLL to be 6.52 pg/dL. wnth 17
. percent of the population with elevated BLL. The Interim Action, conducted 3to S yedrs
later in the same general area, found a decrease in BLLs with 5.8 pg/dL average BLL
with 11% of the sample group with elevated BLL. The participation rete during the two

studies was approximately 30%.

5. Blood Lead Levels in Sl Francois County Have Already Been
Reduced to Levels Below EPA's Remedzal Action Objective.

The Missourni Department of Health and Senior Services ("MDHSS"), formerly
Missouri Depenment of Health ("MDOH"), has maintained a data set of children, less
than six yea:e of age, who have been tested for BLLs sifice 1997. Note the percent of the
population with elevated ELL identified in the Lead Exposure. Study and the Interim
Action cannot be compared directly to the MDHSS yea;ly statistice as these studies’
statistics range over multiple years and are limited .o‘nly_ to the study participants and
therefore probably do not completely rel;reSent the area’s unbiased popqlation'. ;l“he

MDHSS data set is reported by county and may include thé same child in multiple years

* See also Exhibit 4. Blood Lead Levels Measured during the Interim Action (2000-2004) by City and
Distance to the Closest Pile, Railroad, and Highway.
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due lo possible yearly or biycarly testing. Figure S presents the percent of EBL children
compared to the cuniulative number of complete!! yard soil temovals conducted in the
Response Area. As seen in this figure, the decline in S{, Francois County’s child EBL

percentage dropped diamatically prior to majority of the yard soil removals.
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Figure 5 St. Francois County and Missouri yearly elevated blood lead percentages and cumulative complete
yard soil removals

Blood lead levels among US children age 1 1o 5, the population at the highest risk
lo1 lead exposure und effects, have been monitored and 1eported by the CDC and EPA
and have declined steadily since surveillance began in 1976. Early (1976-1980) study
reported a geometric mean BLI of 14.9 pg/dL. just over 88% of this high-risk population
had EBLs. Datu collected from 1991 to 1994 showed that the geometric mean BLL for

children was 2.7 pp/dl., with 4.4% of the children having EBL. Children age 1 10 5

' “Complete” yard soil removal is defined as all surface soil will lead concentrations greater than 400 ppm

have been removed. “Partial” yard soil removal indicates that all surface soil with lead concentrations
greater than 2,000 ppm have been removed.

15

NBG2/300043 000478925474 4



whose blood was sampled as part of thé 2007-2008 survey had a g'eometric mean BLL of
1.5 u.g/dL, with 0.9% of the c'hildr;n having EBLs. The Qata for St. Francois County
presented.in F igufe S are consistent with national averages and the decline in the child
BLLs with time. The discontinued use of LBP and leaded gasoline, as well as the
: decr;aase of lead in food and toys, are the primary contributing factors to these drops in
BLLs. Performance of yard soil remov;ls within the County does not appear to affect
the natu.ral downward decrease in the County’s BLL for children, which further indicates
the EBLs had been caus_ed by sources other than mining waste.

B. EPA failed to Identify, Characterize or Otherwise Consider Building

Materials, Including LBP, as a Source of Lead Contamination or
EBLs.

Section 104(a)‘(3)(B) expressly prohibits EPA from using its CERCLA response
authorities to address releases from LBP, EPA’s own directive statés ‘;Lead-based paint
can be a significant source of lead exposure and needs to be considered when'determining
the most appropriate response action. Interior paint can contribute to ele\_/ated indoor dust
lead levels.‘In addition, exterior paint can be a significant source of recomam_inatibn of
soil.”2 Yet EPA has refused to acknowleé!ge LBP's role as a source of contamination,
much less evaluate the extent to which it is a source for contamination. E‘PA's refusal to
do so 'is particularly arbitrary given the data at the Site that indicates LBP is a major
source of contamination and a major caus? of EBLs. | o

The Lead Exposure Study (MDOH 1998) identified both outdoor and indoor LBP

. at the Site and reported 64% of the homes had detectable outdoor LBP, 55% of the homes

had detectable indoor LBP, and more than 51% of the homes in the study were older than

2 Revised Interim Soil Lead Guidance for CERCLA sites and RCRA Corvective Action Facilities, OSWER
Directives No. 9355, 4-12, August 1994.
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1970. The study noted that the strongest corrélatién of BLLs in the study area was to
lead in dust on the floor, followed by indoor paint lead lev;ls, and then lead on the
window si'lls. Further correlations indicate that both indoor and outdoor LBP contributes
to dust .lea-d conéentrations. .
L Significant amount of LBP u')ak detected during the Ihlerin_z Action

: Asj reported in the Removal Action Report for Interim Action (Nngields 2004)
and the Focused RI (NewFields 2006), many of the highest soil lead concent'rathions -
. measured in thé Interim Action sampling were in the drip zone."? Specifically, mc;re than
42% of the drip zone sa'r.npl.es ha& higher lead concentrations than'the corresponding yard
soil lead concentrations. 'brip zone soil samples 'w.ere corﬁmonly (39%) over 1.5 times
. the average yara lead concentration, indicating the lead source tc; the drip zone was
potentially different or closer to the drip zone source.

Figure 6 presénts a comparison of 'average lead soil concentrations in residential
yards with (>1 mg/cm?) and without (<1 mg/cm?) lead-bésea pa-i'nt made in the Interim
Act'!on (NewFields 2004). The comparison shows that drip zone soil lead concenﬁatio'ns
are influenced by'the.presencé of LBP. Paint cﬁips wére observed in some drip zone
'samples. M,any' ho'mes in the area have had exterior painted surfaces covered with vinyl
siding, and there'fore,' may be incorrectly ident'iﬁed in the “houses without lead pgint”
category and thus the concentrations for this category have a higher. uncertainty than the’

“houses with lead paint.”

[y

" Drip zone is defined as the area within 2.5 feet of the house .
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Figure &6 Compurisun of Yard Svil Lead Concentrations with measurnble LB (data set from the Interim
Action)

Regardless of the uncertainty 1n the houses without outdoor LIBP, 1he cotrelation
between outdoor LBP and the drip zone samples indicates that LBP is a source of lead 1o
vard soils. As discussed in Section 2.1, without an air-deposition source, the elevated
lead concentrations in the drip zone soil would not be associated with airborne materials
washing off the roof but rather an in-yard source. This smme relationship of clevated drip
zone soils to outdoor LBP was identitied in the Lead Exposure Study (MDOITI 1998).

Studies of LBP in urban soils with no mining influences indicate paim undergoes
arelatively rapid transformation and redistribution with consequent loss of its potentially
distinctive individual particle identity (Johnson and Tunt 1995)." The lead adsorption to

ionn and manganese phases in soil makes the degraded LBP resemble the soil matnix

H See Exhibil §. Johnson, DL and A tlun, 1995, “Analysis of Lead in Urban Soils by Computer
Assisted SEM/EDX- Method Developinent and Early Results”, Lead i Paini, Sod and Dust: Health Risks,
Exposure Studies, Control Meastre, Measurement Methods and Quality Assurance. ASTAM STP 1226
Michael E Beard and SD Allen Tske, Eds , American Society for Testing and Materials, Philadeiphia 1993,
pp 283-302.
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material. Thus only with_in.s_oils near the LBP source might the lead derived from LBP

“be casily identified. |
In EPA’s speciation study of yard séil, the sampling methodology recognized the

high potential for LBP within the soils. \./ard soil samples Weré speciﬁcally‘selected

such that “(n)o samples v‘vere collected from within approximatel& 10 feét of on-site
~ structures, in order to avoid the potential for soil-léad concentrati.ons being influenced by
lead-based paint." (HGL & Drexler 2006). This speciation study went on to conclude
that “paint is unlikely to be a major source to the residential yard, as a-;vhole,” when the
“whole” yard had not been characterized by the sampling meth(;dology. The EPA
sponsored study was designed to bias the study’s ability to ideﬁtify LBP within the yard
soil. Having inte;nionally designed its study to avoid detectioﬁ 'of LBP, EPA cannot
' .validly conclude that LBP is not a major contributor to soil contamination:

2. More than 63.5% of homes in St. Francois County were
constructed prior to 1978 and thus potentially contain LBP.

Available age-of-housing data in tﬁe incorporated communities witl}in the
Response Area (see Table 1 and 2) indicate the housing within the Site is over 65.5% pre-
1970’s and therefore have a high botential for LBP." The identification of ou.tdoor LBP
during the Interim Action and Halo Removals may underestimate its occurrence since
many homes have been re-sided with vinyl sidii}g, thus m;\sking, but not eliminating, the .
prese;nce of outdoor LBP. " When EPA surveyed 22 homes for LBP as part of its |

speciation study, 16 of the 22 homes had vinyl siding (73%).'® Ofthe four yards where

" The Consumer Product Safety Cor_nmissic;n banned the use of lead-based paint in housing effective in
1978,

' See Exhibit 6. "Table 3-1 Summary of Screening Results from Locations Where Samples were
Collected," Specialion and Bioaccessability of Anomalous Lead Concentrations in Soils, Big River Mine
Tailings Site (HGL & Drexler, 2006). '
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paint was surveyed, three detected outdoor LBP (primarily on the house versus other

outdoor structures).

Table 1
. Percentage of Age of Housing in the Incorporated Cities and Towns
of the Response Area and St. Francois County

Incorporated City: g.z’::: Desloge l;;:'rlt Leadington Leadwood C&':g;y
Built 2005 or later 0.8% 1.9% 2.6% 1.1% 0.0% 3.0%
Built 2000 to 2004 7.0% 7.5% 6.5% 14.2% 2.9% 10.3%
Built 1990 to 1999 7.0% 16.6% |. 10.0% 40.4% 4.2% 17.7%
Built 1980 to 1989 103% ;| 14.6% 10.4% 12.0% 5.9% 14.1%
Built 1970 to 1979 9.4% 11.0% 14.6% 5.5% 4.2% 15.4%
Buiit 1960 to 1969 72% 13.2% TA% 10.9% 6.6% 8.2%
Built 1950 to 1959 12.9% 9.2% 8.1% 2.2% 7.8% 9.1%
Built 1940 10 1949 11.4% 12.3% 7.8% 1.6% 18.8% 6.6%
Built 1939 or earlier 34.0% 13.7% 32.9% 12.0% 49.6% 15.7%..
Pre 1970's . 65.5% 48.4% . 55.9% 26. 7% 82.8% 39.6%

Source: 2005-2009 American Community Survey 5-Year Eslimates,
htp://facifinder.census.gov/servieVADPGeoSearchByListServict?_lang=en& _1s=332956084339

Teable 2 '
Age of Housing and Yard Soil and Outdeor LBP in the lncorporated Cities and Towns
of the Response Aren nnd St. Francols County

. Yards wilh . o "
Census Homes Bullt Yards Elevated Yards with Homea wilh EBL Chlldrep
City/Town Pre- 1570's Tesied Yard Elevaled Measurable (ldeatified During
: Drip Zones | Qutdoor LBP | the Inlerim Aetion)
. Quadrants . i
Bonne Terre 65.5% 10.2% 92.0% 85.9% 34.4% 182%
Desloge 48.4% . 20.2% 72.8% 62.5% 15.2% 6.9%
_ Park Hills” 55.9% 23.5% 90.0% 79.0% 342% 10.6%
Leadwood 82.8% 51.3% 73.3% 73.8% 42.6% 5.7%
Leadington 26.7% 1.1% 100.0% 0.0% 0.0% 25.0%

With the exceptions of Leadwood and Leadington, the percentage of EBL

children correlates better to the percentages of measureable outdoor LBP than to any of

the elevated yard soil lead concentrations. It shodld also be noted that the presence of -

outdoor LBP is probably an indicator of potential indoor LBP.

3. Conceptual model assumes indoor dus! derives from mining waste.

But the Lead Exposure Study indicates LBP is also a significant
source of indoor dust.

DB02/800043.0004/8925474.4
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Even though the Lead Exposure Study indicated that children’s BLLs were more
likely influenced and thus impacted by indoor dust and indoor LBP,'EPA arbitrarily
corrtinues to ignore this source of lead contributing to the EBLs. EPA does not include
any other source expect the "Tailings/Chat Piles" in the Conceptual Site Model in the
Human Health Risk Assessment for the Site.'?

MDOH's Lead iExposure Study assessed the source corrtribution'of legd,in house
dust from mine waste. It was. noted that paint contributed at least 23% of the lead in
household dust, mine waste contributed 21%, and soil contrrbuted 37% (Sterlmg, etal,
1998). The authors went on to state their belief that the sorl lead was from the mine
waste; therefore, the contribution of m'mmg waste to mdoor soil was greater than paint.
Location of the homes relative to the Piles was not presented in the Lead Exposure Study,.
but a later speciation study conducted by HGL and John Drexler (20Q6) on soils within
the Site did provide soil sample locations. HGL and Drexler’s conclusion that “tailings
piles are the mosr likely sou'rce of eontemination” was based on samples collected from 4
yards (5 out ef the 21 samples examined) which were located,witrrin the Halo and 3 of

' the '4‘ yards have undergone a corrrplete soil removal (feurth yerd refused soil removal).
- The rernaim'ng 16 samples were overy\rhelmingly dominated by natural sojl-forming
minerals with no significant relationsh ip to chat. '®  Of'the 16 yards from which the.21 _
speciation samples were collected, all but one yard were located wnthm the Halo.

Despite bemg obhgated under the NCP to do so, EPA has made no effort to study
‘the identified and abundance presence of LBP and all the various expostre pathways

within homes that would affect child BLLs. In fact, using the speciation study as an

" See Exhibit 7. Figure 3.2 Conceptual Site Exposure Model, EPA Human Health Risk Assessment, 2009.
8 HGL and Drexler (2006). '
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example, EPA appears to be going out of its way to exclude any evidence of LBP.
EPA's failure in this regard is arbitrary, capricious and inconsistent with 40 CFR
§ 300.430(b).

1

C, Chat from Mining was Widely Used by Residents in St. Francois
County and Other Areas as Fertilizer.

For a number of reasons, granular mine tailings ("c.hal"), when used as
ag:ricultural lime fertilizer, cannot"and should not be addressed in EPA's Proposed Plan.
Agricultural lime is not regulated under federal or state law with respect to contaminant
remediation levels. More importantly, 'EPA does not have jurisdiction over this product
because it is exempted from CE‘RCLA: (1) because chat used as fertili.zer is exempted
from the definition of "release” under CERCLA; and (2) because the consumer use of
chat as fertilfzer exempts the product from the definition of "facility" under CERCLA.
Because of these factors, EPA does not have the authority to respond to or conduct a
remedial actiOp to a.dd.ress releases from chat used a.s fertilizer.

The sale of Old Lead Belt (“OLB”) chat as agricultural lime (“ag-lime”) began in
1925. The volume sold v\;as huge, roughly estimated at 35 million tons, or about one-
ﬂ)ird by.volum_e of all chét sales. -For decades, it was sold both locally and by the train-
load for use in farm fields in some 10 different central states. Not until August 1, 2003
were ag-lime.'sales actually stopped, as part of thé clean-up negotiations on the
Elvins/Rivermines Chat Pil<.3.’9 |

| As an inlitial matter, no federal law specifies co.nte_nmina_nt levels for OLB ag-lime.
See “Background Report on Fertilizer Use, Contaminants and Regul.ations,” U.s.

Environmental Protection Agency, EPA 747-R-98-003, January 1999, pp. i-ii, 60, 62 and

% See Exnibit 8. “Engineering Evaluation/Cost Analysis Report, Elvins/Rivermines Tailings Site”
(“Elvins/Rivermines EE/CA™), Barr Engineering, June 2003, pp. 1-2.
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64. Moreover, gll chat and its products, such as ag-lime, are exempt ﬁom regulation as
hazardous waste. 40 CF.R. § 261.4(b)(7).2‘f |

Similar-to federal law, Misso_uﬁ’s Agricultural .Lirriing Materials Act, Section
266. 500 R.S.Mo. ¢ Mﬂ. and its implementing regulatlons 6 CSR §250-1.020, et seq.,
set'no contaminant levels for ag-lime. The sectlon on “Quality Standards of Agncullural
Liming Materials” address correction of soil acidity, furnishing calcium or magnesium as
plant nutrients, and meeting minimum specifications %or calcium’ carbonate e'quivalent
and fineness of grind. Sectior; 266.525, R.S.Mo.! Furthermore, in 1976 the Agricultural
Liming Materials Act and its implemeﬂting regulations created a' certiﬁcation.p'rocess for
ag—lime. For over 25 years, the OLB ag-lime was li.sted as being provided by pegiétqred
producers and as properly meeting all state sta.nda:ds,.22

In support of this lack of regulation regarding c§ntaminant reh;dial action levels,
dﬁrin‘g all the years chat was used as ag-lime, n(;' studies .called for any cessation in sales.
See, e.g., “Further Characterization and Use of Tailings an‘d Chat from Missouri’s Old
Lead Belt as Agricultural Lime,” B.G. Wixson and B. E. Davies, ip Trace Substances in
Environmental Health XVIII (1984), p. 260; and “A Study on the Possible.Us'e of Chat
and‘ Tailings from the Old Lead Belt of Missouri for Agri?:ultural Limestone”, B.G.
Wixson, N.L. Gale and B.E. Da\}ies, University of .Missomi-Roll'a,' @member 1983), pp.
92-93. In the .end, as noted above, EPA shut down tﬁe sale of OLB tailing as part of

clean-up negotiations, not based upon any scientific studies on its actual use as ag-lime.

% EPA has confirmed that chat from lcad mining in the Tri- State Mlnmg District “is a ‘Bevill-exempt”
waste and is not subject to regulation under RCRA Subtitie C.” 72 Fed. Reg. 39325, July 18, 2007, p.
39334.

2 Similarly, the ASTM Standard Specnt' cation for Agricuitural Lxmmg Materials requires calcmm
carbonate equivalent, percentage moislure, percentage calcium and- magnesmm and sieve analysis. ASTM
C602-07, June 15, 2007.

™ “Missouri Agricultural Liming Materials Report,” Agriculiural Experiment Station, Umversnty of
Missouri-Columbia, 1976-2003.
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Regardless of whether the constituents of ag-lime are regulated in terms of
contaminant remedsation levels ag-lime used as fertilizer is not subjecl to _]U.l'lSdlC[lOl'l
under CERCLA, as evidenced by the definition of “rclease." The CERCLA exemption
for “normal application of fertilizer” is found in the definition of “release™:

The term "release” means any spilling, leaking, pumping, pouring,

emitting, emptying, discharging, injecting, escaping, leaching, dumping,

or disposing into the environment..., but excludes...(D) the normal

application of fertilizer.

42 USC § 9601(22) (Emphasis added).

Because “normal application of fertilizer” is not defined in CERCLA, the terms should be

construed i accordance with their ordinary meaning. U.S. v. Telluride, Co,, 146 F.3d

1241, 1245 (10" Cir. 1998):

“Normal” - 1. usual; regular; or typical state, degree or form.

hkadak ‘

“Application” - the act of appl.ying to'a particular purpose or use . . . the

act of puﬁiqg something, such Qs a lotion or paint, into a surface.

& ok k |

“Fertilizer” - any substance, such as manurc or a mixture of nitrates, added

o to soil to increcse its producti.vity..

“Collins English Dictionaty.” (10" ed.) _
EPA itself, in discussing the application of the CERCLA fertilizer exemption to SARA
reporting, stated that the excmption Would “eliminate reporting of -fcrtiiizer;...and other

‘chemical substances when applied, administered or otherwise used as part of routine

agricultural activities....”. 52 Fed. Reg. 38344, 38349 (October 15, 1987) (emphasis

added) (considering ag-lime to be a “chemical,” because its active ingredients are CaCO;
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and MgCO;, which are clearly chemicals). Even EPA’s- “Backéround Report on
F.erti]izer. Use, Contaminants and Regulations” speciﬁcally combines liming materials
with fertilizers and refers to them both as “fertilizers.” Supra, at “E;(ecutive Summary,”
p. i

Even if @he use of chat as agriculture lime was not éonsideréd “normal 'use of
fertilizer" within the meaning of Sectioni 101(22) of CERCLA, to the e.xtent it is used i)y
property owners for that purpose, it is a consumer product in consumer use, and thus is
excluded f;rom .tl‘le definition of "f;ac,ility" under Section 101(9) of CERCLA. Similar to
the definition of "normal application of feniiizer;" the term "consumer prdduct_ in
consumér qse“_ is not defined in CERCLA. Um:royal Chem. Co., Inc. v. Deltgch Corp., .
160‘ F.3d 238, ﬁ43.(5th Cir. 1999). Following the ordinary meanings of the terms, courts
have found. that "[t]he sale'of' a hazardous substance for a .purposé other than its disposal

does not expose defendant to CERCLA liability." " Dayton Indep.-School Dist, v, U.S.

Mineral Prod. Co., 906 F.2d 1059, 1065 (Sth Cir. 1990) (citing cases) (stating that

"Congress did not intend CERCLA:- to target legitimate manufacturers or sellers of useful

products"); See also Kane v. United States, 15 F.3d 87, 89 (8th-Cir. 1994) (agreeing with
the Fifth Circuit's holding in Dayton, stating that Congress "intended to provide recdyery
bnly for rel;zgées or threatened releases from inactive or abandoned waste sites, not
releases from useful consumer prpducts“) (quoti}lg Dayton at 1066). Because consumers
used chat in St. Francois County and other areas as a fertilizer product, the product is
exempt from the definition of "facility" under CERCLA and is th(l; not subject to

CERCLA jurisdiction.
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The effect of the two exclusions discussed above is the. same: EPA does not have
the statutory authority under CERCLA io take or compel response action with respect to
releases that Fesulf f;orﬁ these or other consumer uses of chat?® Further, federal and
state laws excluding ag-lime from specific contaminant-level regulations further indicate
that ag-lime should not ‘'be managed under CERCLA. EPA's proposal to require
remediation of lead contamination resulting from the use of chat as ag-lime, or by
consumers for other consumer uses, is prohibited by statute and is arbitrary and
capricious.

D. Naturally Occurring Lead is Abundant throughout St. Francois
County

1

Section 104(a)(3)(A) and‘46 CFR § 300.400(b)(1) specifically prohibit EPA from
| using its CERCLA authorities to respond to a release of naturally occurring substances.
Yet, EPA has érbitrarily refused to evaluate the extent to v;/hich naturally occurring lea;i
is contributing to the detected contamination. As a result, EPA proposed remedy requires
_response action witﬁ respect to all lead detected, regardless of its source. This result is
inconsistent with CERCLA and the NCP.

Centuries before the first chat was piled, before St. Joe Lead Company was .
formed, before any settlers arrived, and before even the first European explorers paddled
on the Mississippi, Native Americans in this area were gathering the lead mineral, gaiena,
off the ground. Reportedly, during the Cahokia mouhd building era, circa 1200-1300
C.E., the shiny galena with'its cubic shapes were collected as keepsakes, decoration or to

fashion art objects.

2 1t is well documented that other chat was used in the Site area on a widespread basis for other consumer
uses,.including foundation fill, asphalt mix, road de-icing and gravel driveways. See for example, Exhibit .

. “Waste Products in Missouri with Pofential Highway Applicalions.” Missouri Department of Highway and
Transportaiion, 1982. ' 2
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Once the local Native Americans dbserved the value that Europeans pl.aced:on
lead, they wou.ld..even crudely smelt the gale.na. The mineral would bg thrown onto a
burm'n:g pile of wood. When the galena melted, the lead would ée_parate, sink down and
" run out ohto the. ground. In Bo}me Terre, one of these early Native American'.fumaces
was found, surrounded by tons of slag, from which the lgad had been melted.

The name of the town itself, Bonne Terre, is a graphic ex.ample of this area’s long
history with léad. Eariy' French éxplorers and settlers noted that a certéin l;and of soil,
~ which strétched a_half-mile to a mile .long and several hu‘ndred yards to a half a mile
wide, ran through portions §f what is now Bonne Terre. This soil was so ric'h in. lead ore
that itl was called “goc.)d earth,” or Bonne Térre for the amount.of lead'.to be dug‘out.' '

As for how the early digging was done, a pick, a wooden shovel and a bucket
were the only tools. Anybne would Be a miner, depen_c'iing on time of year or inclination,
The Spanish and. French did not generally require the legalitigs of mining claims, as it
’ .was‘ more important to obtain the lead, so'tﬁa; it could then be taxed. Farmers would dig,

when crops had l;een_'harveste;d. Hun‘térs would mine, between hunts o} when game was
scarce. The more well-to-do ‘would -sen.d their slaves to miné. Middle-men would drive
Wagons around the diggings, .purchase whatever lead ore had been unearthed by
“individuals, then haul fhe lead ore to the nearest smelter ér rail line, and sell it for a profit.

Generaily,- the depth of the di'gging.wa‘s determined by .w'he.re the Jore stopped, the
depth became too greai to throw out dirt, or bedrock was hit, whichever was first. Tools
to drill into or exbloye bedrocig did not exist. Deep mines with related mills did not occur
prior td the Civil War, so chat piles did .not exist. Instead of digging down, the diggin'gs

would spread out laterally. For example, at Mine-a-Joe (aka Bogy Mine), first discovered
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circa 1735 jixsﬁt west of Desloge, the diggings eventually covered an expanse a mile long

and a hundred yards wide:

By the early 1800’s, in addition to the diggings at Bonne Terre and Mine-a-Joe,

other diggings in the area included;

- Flat River Mines (Park Hills area), with 15 hands and rich ore yields of

65%,;

Gumbo (aka Gn;nbo) Mines (Gumbo area), at one time thought to be the
best mines in the neighborhood;

Yankee Diggings (Leadwood area) with 28 hands and mineral yield of
60%; | | .

McKee Mir;es (Leadwood area); and,

Butcher Diggings (Park Hills area, in' or around Missouri Mines State

Historic Site/St. Joe State Park)

In 1864, St. Joe Lead Company bought property in Bonne Terre and subsequently

began deep mining, using shafts to haul up ore and mills to process that ore. Only then,

did chat come into being, as what was left after the milling process.

This history illustrates the fundamental truth, ignored by EPA, that lead is

- abundantly naturally occurring thro'ughout the Old Lead Belt. The only basis in the

‘record on which EPA relies is the 2006 Soil Speciation Study (HGL 2006). But that

study failed to even mention the possibility of naturally occurring lead, much less

evaluate it as a potential source. More specifically, that study was flawed in that
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. The study’s colrlc;,lusions only allege that residential soils “have lead forms
that are common to the Big River tailings piles”. Th;.re is NO discussion
of how sqch.residential soils might compare to.naturally occurring lead.

° The study does not even mention naturally occurring lea& as
one of the “numerous sources of lead in the site area.”
° The study contained numerous other flaws, some of which are discussed,
suprg, including
0 - Only 20 yards were sampled over 2 34,200 acre area, in whicli the
agency estimates 4,500 yards are affected.

o The study asserts that 31 residential saméles were speciated for_,
lead. However, the table that is citea for the speciation results only
reports on 21 residential samples.--Ten (16) se;mples from 5 hou;es
are fnissing. ..

o A galena-cerussite mineral association s alleged. to be
r;:presentative of the chat piles. Howevgr, significant evidence of
suc}.1 an association was only fo‘phd in 4 yards of the 20 sampled. |

o Speciation from ﬁe other 11 reported houses were overwhélmingly

" dominated by natural soil-forming minerals, with no signiﬁcant
relationship to chat.

o Of the 20 houses were sampled, the .résults for five houses are
missing.. 11 houses had no significant mineral association with .
chat. Only four yards, 20% of those sampled, had significant

evidence of indicating a link to chat.
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o Even for these four.-houses, the alleged galena-cerussite association is
actually no proof of c}!al in these yards. This same galena—cer'us;ite
association of minerals also represents the weathering of naturally
occurring lead. |

In other words, this study. provides insufficient support for EPA's far-reaching
assﬁmption that rﬁining waste from the Piles is the primary source of lead contamination
al the Site. |

Although EPA has ignored the issue of naturally occumring lead in St. Francois
County, it did hot'do so when facing a similar. res'ideptial soil remediation project in
adjacent Washington County, Missouri. . Specifically, In EPA's July 2, 2010 Proposed
Plan for Residential Property Soils in the Washington County Lead District,” EPA stated
that it "_will not intentionally address naturally occurring 'lead ores in their undisturbed
state as part of this action. Although the Site has been heavily mined in the past, it may
be possil.Jle to encounter naturally occurring lead ores during residential property
excavation. Section 104(a)(3)(A) of CERCLA states that removal or remedial actions

. shall not be provided in response to a release or threat of release 'of a naturally occﬁrring
substance in its unaltered form, or altered solely through natural pro.cesses or phenomena,
from a location where it is naturally found"¢: . . . When these soil conditions are
encountered, they will be documented, excavation will stop, and backfilling will be
initiated." Proposed Plan for Resiaential Property Soils Oberable'Unit‘ 1, at the
Was}i'mgton' County Lead District Old Mines Superfund Site in Washington County,

Missouri, p. 11.

2 See Exhibit 10, Proposed Plan, Washington County Lead Districl'- Old Mines Superfund Site, July 2,
2010. : ' : ' .
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Attached as'Exhibit: 11 is Summary of references on thé natl.Jral occurrence of
surficial soils with lead at the Site. This information shows that the area where the upper
Bonne Terre. formation meets the surface, surface soils 'have high levels of ﬁaturally
occurririg lead wifhout manmade interference. As a result, true backgrou'nd within the
Response Area is higher 'than it will be outside the Reispo'nse A;éa. Also included as
Exhibit 12 is a map depi.cting the existence of naturally occurring lead-bearing minerals
in soils in the yicinity of the Site.

The high percentaée of samples with greater thax'1 400 ppm legd in areas near .
where pre-Civil War surface digging occurred shows lead is naturally occurring in the
surface soils in those areas.

CERCLA and the NCP require that EPA fully evaluate the occurrence of naturally
occurrjng’ lead at the Site and develop a remedial alternative that éppropriately excludés it
from its scope so as not to require response action with respec.:tlto such matefials. EPA's
failure to acknowledge, much less ev.aluate and characterize the éxtent to which naturally
occurring lead contributes to lead detected in yards, is arbitrary; capricious, inconsistent
with the NCP and contrary to CERCLA.

[

E. The EBL Data Shows no Correlation with the Mi;le Waste Sources or
with Lead Detections in Yards.

1. The arbitrary nature of EPA's assumpltions is supported by the
Interim Action Report, the RI and the subsurface soil study, all of
which show no correlation between BLLs and the piles or yard
levels. ’ '

From the beginning of its response actions at the Big River Mine Tailings Site,
EPA has assumed that all lead detected was related to the mill waste Piles associated with
the mining activities of the late 1800 and 1900s. At no point in its investigation and

characterization of the Site has EPA given any regard to, or made any effort to
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characterize the extent to which other sources of contamination exist. As the Site
characterization progressed, it became apparent that a proper analysis of the data must be
done to determine whether other sources of lead were contributing 1o soil contamination
“and to the occurrence of EBLs in and around the Response Area. It became indisputable
. that EPA's failure to comply with its obligation under the NCP to evaluate other sources
would result in a remedial action that-exceeded its statutory and regulatory authority and
that was not necessary to pfotect human health and the environment, Yet, when Doe Run
presented its analyses of the data to EPA, first in the 2004 Interim Action Removal
Report, and later in the 2010 draft Feasibility Study and the 2011 Draft Subsurface
Investigation Reports, EPA ignored the data! In fact, Wi}h regard to the draft Feasibility
Study and Subsurface Investigation Reports EPA went further and compelled Doe Run to
remove any discussion of alterative sources or analysis of data that suggested a lack of
correlation between EBLs and mine w'aste.' Remarkably, with regard to the Feasibility
Study, EPA stated :
Much of this section appears to argue that high lead concentrations in subsurface
soils and soils away from the tailings piles may be the result of naturally
occurring mineralization or processes or sources unrelated to mining. The entire
area contained a highly industrialized complex of many mine, mill processing,
transportation and other facilities in addition to the waste disposal area, all of
which could be sources of soil contamination away {rom the tailing piles and
subsurface soil. Therefore, generalized conclusnons about contamination sources
should be avoided in the FS."%
In addition, Doe Run's 2011 Draft Subsurface Soil Investigation in Residential

Areas” presented an assessment of potential sources for the elevated lead concentrations

in residential soil, using both the thickness of elevated lead concentrations detected in the

3 See Exhibit 13. Letter to Doe Run from Jason Guanter, EPA, dated July 9, 2010, and enclosed comments
and report.

% See Exhibit 14. Draft Subsurface Sonl Investigation in Residential Areas (NewFields 2011).
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5§ yard soil vertical sampling profiles as well as the rdlatio,dship of lead concentrations to
distance from the identified potential sources (the Piles, railroad ballast, highway de-
icing). EPA demanded this analysis be removed from the final Report, stating it beheved
the analysxs was "a lot of speculative language wthh is uncharacterxstlc of a technical

report.. .and revise...how the data will be used based on the purpose and objectives of the

_ study.” 21 EPA failed to consider that one of the objectives of the Sampling and Analysis

Plan - Subsurface Soil in Residential Area, St. Francois County Mined Areas included
"potentially identifying the source or cause of elevated lead concentrations that are found

in the subsurface (especially if lead concentrations are found at higher concentrations at

" depth compared to the surface)."

The discussion that EPA identified as "speculative" was prepared to address this
objective and was highly relevant to developmenF of an accurate conceptual site model.
As discussed above, the. question of the "source or cause of elevated lead concentrations"
i; complex due to both naturally-occurring and man-made nature of tl_1e sources for and
transportation of lead at the Site. This data v;as presented to further understand the nature
of this complexity and the resulting uncertainties. Yet EPA afbitrarily refused even to .
allow it in the record, much less give i't any considerdtion. By refusing to allow Doe Run
to include such information in its reports, or give the analysis any consideration, EPA
has failed to identify all potential sources as required by the NCP.

The data presented in the Interim Actioh ‘Removal Report (NewF ields 2004)
demonstrate that the BLLs measured in St. Francois County’s Mined Areas (Response

Area) have no correlation to yard soil lead concentrations or distance from the Piles. As

seen in Figure 7, the distribution of the elevated lead concentrations within the surface

% See Exhibit 15. Letter 10 Doe Run from Jason Gunter, EPA, dated June 22, 2011.
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soils does not appear primarily attributable to natural transport processes (wind or water)
but continues to confirm the Focused RI assessment that elevated.lead in residential yards
is due primarily to mechanical redistribution by man and LBP and naturally occurring

mineralization, and is widely distributed over the residential areas.
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- Figure 2 .of the Subsurface
Soil Report 11x17

Figure 7 Average Surface Soil Lead Concentrations in Yerd Quadrant Semples
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The lack of correlation between soil lead detections and known sdurces of rrllinjng
Waste, and the lack of correla:tion between EBLs and known sources, demonstrates that
EPA has insufficiently evaluated or addressed the comple;I(itie's of this Silté, particularly
with regard. to evaluating the extent to which LBP, the use of chat as agriculture lime and
" naturally occurring lead, have cqntributed and are continuing to (;ontribute to I
contamination at the Site, and thus contributing to the .polentig,l risks at the éite.

This fundamental failure is reinforced by the fact that for the past ﬁ;'e years,
BLLs in St Francois County have been below the level sought by EPA in its Remedial
Action Objective. Asa result., EPA is proposing a remedy that 1) it has not demonstrated
~tobe necéssary to protect human health; 2) responds to and would require remediation of
contamination over which EPA has no authority under CERCLA,; and 3) is inconsistent
with the NCP.

The following presents-tl';e entire dataset from the Iﬁtedm Action, Halo and Draft
Subsurface Soil Investigation correlatio.n charts showing the relationship of averége yard
lead concent.ratio'n and BLLs (as measured during the Interim Action) versus distance
from the Piles, from railroads (historic and acti.ve), and from major highways (previous

Figures | and 3 have been repeated for ease of comparison).
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I1. EPA'S PROPOSED CLEANUP.LEVELS FOR SUBSURFACE SOILS AND
THEIR APPLICATION TO NON-RESIDENTIAL PROPERTIES ARE
UNSUPPORTED BY THE DATA.

The risks in the HHRA are calculated based on the average soil lead level in a residential
yard (consistent with lead risk assessment guidance) (éPA, 2009, see page 4-6). However, the
Proposed Plan calls for .excavation of any quadrant with a sample above 400 mg/kg even if the
yard average (average of all quadrants) is below 400 mg/kg. This rg‘mediation strategy is not
consistent with how the risk assessment was done, and requires more remediation than needed in
" order to achieve the Remedial Action Objective (RAO) (stated in the Proposed Plan) to:

"Reduce the risk of exposure of young children (children under seven years old) to lead such that
“an individual child or group of similarly exposed children have no greater than a 5% chance of
~exceeding a blood lead level of 10 pg/dL".

Note that when a cleanup level represents a target average concen&ation for a property,
the remediation should be conducted such that the post-remlediatio}n property average will be at
or below the cleanup level. If every yard quadrant that exceeds the cleanup le;/e:l is rémediated,
this may over-achieve the c.leanup level on average. At the soil cleanﬁp level 'of 400 mg/kg
selected in the Proposed Plan, evaluating the need for remediation on the basis of risk (averagé
concentration) rather than on the exceedance of a single sample would likely reduce tﬁe number
6f properties requiring remediation while still achieving the RAO. It will also Sefve to relieve-
homeowners of intrusion of unnecessary yard removals. |
II. THE BOUNDARY AREA OF THE PROPOSED REMEDY IS NOT CLEARLY

DEFINED AND MAY ARBITRARILY EXTEND BEYOND DEFINED

RESPONSE AREA.

A. EPA Must Clarify that the Proposed Remedy Pertains only to the Defined
Response Area.
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The Interim Action and Halo administrative orders on consent defined the "Response
Area" to include generally the distances from the Piles discussed above and the historic mining

area of St Francoi§'County. The Response Area, which is depicted in Figure 1 in the Proposed

-Plan, is the area desighatéd by EPA to be studied for the purpose of planning a remedial action.
The Focused RI gathered data from within the Response Area. The cost estimates presented and

~ evaluated in the Feasibility Study are based on the number of residences within the Response

Area. The evaluation of remed_ia'll alternatives in light of the nix;e criteria was based on the
Response Area representing the i:oundary of OU 1. |

Yet the i’roposed Pl'ar'14is u'nclear as to the geographic-scope of the QU 1 pré)posed
.remedy. The Plan states that the "communities of Farmington, Bismarck and lron Mountain
Lake are ou_ts'ide the mining area.bﬁt Will be included in future investiggtions." 1t is unclear
whether EPA int;nds that such investigation occur as part of this proposed rem}ady. Including in
this remedy any areas outside the Respoﬁsc? Area will invalidate the cost estimates for the
alternatives, and thus will render the evaluation of the nine criteria required by CERCLA and the
NCP invalid and arbitrary. ‘ "

B. EPA's Broad Definition of "'Residential Properties" is unsupported by the
' Record. L .

For the purpose of this proposed remedy, EPA broadly defines "residential property" as
"properties that contain single- and multi-family dwellings, apartment. complexes, vacant lots in
residential areas, schools, daycare centers, playgrounds, parks and green ways;." This deﬁm’tion
is overly broad for several reasons. First, by .including vacant lots and greenways, EPA is
including potentially many more parcels than were included in the cost estimates for the remedial
alternatives, thus invalidating the evaluation of those alternatives in light of the nine CERCLA
criteria, particularly cost-effectiveness. The closts estimates were bésed on the numtzer of
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residences provided by EPA. Additionally, EPA's proposal to apply its cleanup levels to these
parcels is unsupported by the record and would be arbitrary and capricious.

The Feasxblllty Study Report states, "On April 14, 2010, EPA prov1ded an estlmate of
7,036 occupied houses total, not counting the houses in Doe Run,' based on the most recent
census data for each city in the Response'Area." 93 yards were added for the town of Doe Run,
resulting ina total.(;f 7,129 yards. By adding an unknown number of undefined "vacant lots,"
and "green ways" to the remedial action will greatly affect the costs and fundamentally alter and
invalidate EPA's evaluation of the 1"emedial alternatives, particularly wit.h regard to the cost-
effectiveness of the proposed remédy. The Focused RI defined "residential yards" to be the area
within 200 feet of the house on each property. The Proposed Plan offers no such deﬁpition for
vacant lots or grec;n ways, which can and in fact do, encompass many acresthroughout the
Response Area and St. Francois County.

C. EPA's Proposed Cleanup Levels for Vacant Lots, Parks and Green Ways is
Unsupported by the Record and Contrary to Guidance.

In addition to the cost unceﬁaiﬁties, EPA relies on its Human Health Risk Assessment inl
support of its proposed cleanup levels. The Risk Assessment is based on eXpoéure scenarios that
do not apply to vacant lots, parks And green ways, resulting in an arbitrary and capricious
decision with regard to those properties. There is no information in the'admim'strative record to
s'upport EI;A'S coﬁclusiqn that applying the proposed cleanup levels to these properties is
necessary to protect human health, - Children may not be exposed to vacant lots, parks, or
greenways every day of the year; or obtain 100% of their daily soil/dust ingestion from an area
that is visited for only a portion of the day. Therefore, exposures in these areas are not accurately
described by using a residential scenario, and risks should be evaluated using a recreational

scenario. There is no data or other basis in the record for determining that these parcels warrant
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remediation. Even if there were, separate cleanup levels should be derived for these non-
residential areas as a cleanup level of 400 mp/kg is not be zipbropriate for areas with a lower

frequency of contact.

D. EPA's Application of Residential Cleanup Levels to Non- Residential
Properties is Contrary to HUD Guidance.

US Department of Hou_smg and Urban Developmem, which has brimary reéponsibility
over at?atemeht of lead in households, has issued guidance on soil-lead hazardous for play areas.

- Specifically, the HUD Guidance states the "soil-lead hazard for blay areas frequedted by children
under six years of age -is bare soil with lead equal to or exceeding 400 parts per million." 24
CFR § 35.1320(b)(2)(ii)(A). However, for the remainder of the yard, no soil lead hazard exists
where bare soil does not total more than 9 square feet per pr0perty with lead ‘equal to or
exceedmg an average of 1,200 parts per million." 24 CFR § 35 l320(b)(2)(u)(B) In applymg
its proposed cleanup levels to vacant lots, parks and green ways without regard to existence of
bare eoil or child impadt, EPA has jgnored this guidance, and done so without any site-specific °
justification. The result is an arbitrary and capricious application of cleanup levels without

l regard to whether they are necessary to protect human heelth or the environment.

IV. EPA's PROPOSED SEL‘ECTION OF ALTERNATIVE 3 DOES NOT PRESENT
THE BEST BALANCE OF TRADE-OFFS AND 1S INCONSISTENT WITH
SECTION 121 AND THE NCP.

Section 121 of.CERCLA and 40 CFR § 300.430(e)(9) idedtify criteria against which EPA
must evaluate alternatives for .remedy selection. EPA must also identify other pertinent
advisories, criteria or guidance in a timely.manner. The Agency must do a detailed analysis
consisting of an assessment of individual altematives against each of the nine e.\)amation criteria

-and dcomparatiye analysis that focuses upon the relative performence of each alternative against
those criteria. The following are the nine crite.ria- EPA is requi.red to evaluate:

4]
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Overall protection of human health and the environment
Compliance with ARARSs

Long-term effectiveness and permanence, o -
Reduction in toxicity, mobility and volume through treatment
Short-term effectiveness |

Implementability

Cost -

State Acceptance

" Community Acceptance -

In its Proposed Plan, EPA offered a flawed evaluation of the remedial alternatives in

support of its'decision to select Alternative 3.

A.

EPA misstated _Alternaﬁve 2 as it was presented in the FS.

In its descri'ption of Alternative 2, EPA erroneously states that a visual barrier will only

" be placed if subgrade soils are greatér than 1,200 ppm rather than greater than 400 ppm 4s stated

) in the FS. Alternative 2 as set forth in the FS, is consistent with the yard soil removals that have

been conducted in St Francois County since 2000 under the Interim Action and Halo Removals.

. EPA's Plan states that only 7% or 280 yards would require these barriers and the accompanying

institutional controls. However, . the FS stated that under Alternative 2, up to 94%

(approximately 3,760 yards), or potentially as few as 12% (approx'uﬁately 480 yards) if barrier

placement is based on 6-inch vertical subgrade composites rather than subgrade surface samples,

would be required under Alternative 2 (NewFields 2011).

B.

DB02/800043.0004/8925474.4

EPA Ignored Aspects of Alternative 3 that do not conipafe favorably to
Alternative 2.
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Under Alternative 3, the excavations would bé as deép as 24 inches and visual barriers

would be placed where the subsurface soil exceeds the 1,260 ppm lead. The fdllo»'vi.n.g, aspects of

this alternative do not compare favorably with Alternative 2:

C.

i

Altemétive 3 gem\a'rates an additional estimated 32,700 cubic- yards of (uﬁtreated)
waste soil that would place a burden on tﬁe repository sites; '.

Altemaﬁvé 3 requirés a matcﬁing volume of additional topsoil for fill;

Transport of t};e additional volumes requires an estimated 5,460 extra haul trips,
in‘creasingj thg risk of traffic accidents and fa'talAities and increasing road damage
from heavy trucks on county streeté and roadways;

Time.to.éxca\./ate anq test at the 12" depth woﬁld potenti;lly lengthen yard
removals and therefore may lengthen the overall ﬁme frame beyond 7 years aqd
may profnpt-deci,sions.to make further e_xcavation decisions with XRF in situ or

horizontal composite sampling of the subgrade versus a 6 inch depth profile. This

“could significantly increase the number of removals at depth than predicted by the

fml Subsurface Soil Investigation analysis iné;easing the predicted waste
product{on, clean soil'consumption, and truck'hatil mileage being used to justify
Alternative 3; and | |

Th;a use of visual barriers only for soils exceeding 1,200 ppm lead m'ay allow
exposure and transport to the surface of subsurface éoils that, even when mixed
with surface soils, will exceed the 400 ppm lead.

EPA Arbitfari,ly Disregarded ATSDR's recommendation regarding
Maintenance of ""One-Call" Database for Notification Purposes.

The Agency for To.xic Substances and Disease Registry ("ATSDR") issued a Health

Consultation for the Omaha Lead Site (ATSDR 2000) that recommends the location of all
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remedialed yards where surface and subsurface soils greater than 400 ppm remain in place be
ma.imaine'd in a countywide database and be accessible for “one-ca]l;’ type notiﬁcation (a form of
institutional control) so that if large excavations occur in the yard the homeqwner is éware of the
possible recontami;lation.” Adherence to ATSDR's recommendation would be a reasonable and
implemeptable form of institﬁtional control, coupled with the visual barriers, Ithat would alert the
excavator to these controls.

D. EPA's evaluation against the Nine Criteria was flawed. Co

With regard to protection of human health and the eqvironment, EPA's analysis of this
criterion was fundamentally flawed. First, EPA summarily concluded that the "no actio'n;'.
altemative would no.t be protective. Based on the information set forth above, particularly the
reduction of EBLs in the Response Area, which has occuﬁ,ed despite, not bedause of the yard
removal work, and in factis mo;'e rele;ted to reduction in LBP, lead gas, lead in toys, eté., and to
the State and County' educational efforts, it fs unc;,lear that extensive additional yard remedial
work will provide the presumed risk redﬁction. The record does not support EPA's conélﬁsion
'that "no action" with respect to yards would not be protective. In pther words, the data shéws
that EPA's Remedial Action Objective can be achieved without expenditure of more than $100
million in yard soil remediation.

With regard té protectivene:ss, fhe only distinction EPA draws betweenAlternatives 2 and
3 is that Alternative 3 would be less reliant on inslitutional"conlrol.s. First, EPA's conclﬁsion is
flawed in that it underestimates the number of yards that wil.i require further action at 12 inches.
EPA makes no mention of the upcertainty behind its estimate that only 7 percent of yards would
have éreater t.han 1200 ppm at the 12 incf; subgra‘de. The June 13, 2011 Draft Subsurface Spil

Investigation in Residential Areas, St. Francois County Mined Areas (Draft Subsurface Soil

~ ¥ Exhibit 16. Health Consultation for Omaha Lead Site. ATSDR 2000.
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Report) provided a comparison of subgrade data for the benefit. of assessing the uncertainty of
this statistic. This statistic, as presented in both versions of the Subsurface Soii Report as well as
_mentioned in the Proposed Plan, is based on 58 yards out of the e§ﬁma1e of 7,036 yards in the Site
or léss'lhan 1 percent. The.Draﬁ Subsurface Soil Report stated that “one point per yard may
predict a hlighly o,ptimisti;: view that only 7 percent of yards would-actually require further action
ata lZ—inéh subgrade. An assumption of 27 percent based on préviously rerr;edialed yards with
‘- multiple 'yard- quadrants shoﬁld be considered as'a reasonable conservative assumption for the
pumo;es of the Feasibility Study regarding required action at 12 inches.” In comments on this
draft EPA stated that a'll conclusi.ons should be stated in terms of the 58 sampling locations and
that ihe discussion was “speculative” énd should be removed from the rgpoﬁ. While Doe Run
. disagreed tflat 5 discussion was *“uncharacteristic of.‘ a .technic.:al report,” it removed the di.scussion
as well as other conclusions to which EPA took exception. Much of the discussion and the
resulting conclusions preserlltedI the uncerta.inty behind using statistics exclusively from the 58
sampling locations rather than conlparisbr)s to all the subgrade data that had been collected over
the last 10 to 11years of yard soil removals. This was another example of EPA’s prejudice to the
belief that the mine waste piles within the count.y are the sole source of the lead and that elevated
lead concentrations inv residential yards will decrease witl} relative distance from the waste piles.
The Draft Subsurface Soil Report providéd both a discdssion of the uncertainty of the subgrade
statistics as well as a discussion of potet;tial other source relationships to residential yards.

" Also with regard to protectiveness,'Ef.’A had already made the determination, in
.conjur'iction with the; Interim Action and Halo Removals, that the removal methodology

presented in Altermative 2 was protective. EPA has provided no support in the record for

determining it is no longer protective, and that Altemative 3 is warranted instead, or that
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Altemativé 3 presents 'enough added protectiveness to justify the estimated minimum offBiO ‘
million in added costs associated with that alterative.

Finally, in 2010 EPA determined, in c,onnectién with the Washington County Lead
District ~ Old Mines Superfund Site in Washington County, Missouri that a remedial 9]terﬁative.
substantially equivalent to Alteméative 2 would be prot'ective.29 EPA offers no ‘exp]anation for
why it would be protective in Washington County, but somtghow less so in St. Francois County.

With regard to short-term and long-term'effle.:ctiveness,'Doe Run disagrees with EPA's
conclusion that'é'xc;avating to 24 inches will be more effective. On the contrary, placement of a
visual barrier at 12 inches §vill serve as a constant reminder to property owners of the potential
presence of iead below that level. Moreover, if combined with a "one-call" type database, as
recommended by ATSDR, this aJtemative.would be more protective in the 1oﬂg—term.

With regard to cost, Alternative 3 comes at a significantly higher cost, butl withno
corresponding added protection to justify the expenditure of an estimated extra $10 million. In
addition, because Alternative 3 involves excavation to a greater‘deéth than was done in the
Interim Action and Halo Removals, Alternative 3 appears to reqﬁiré that those yards be rgvlisited.
The significant cost that would be associated with that work is not included in the estimate for
Alternative 3. o |

But most significantly with regard 'to cost-efféctivqness, as demonstiated in these
comments, EPA has failed to show that the lead from mining wastes, and not other sources, .

* continues to pose an unacceptable risk to humgﬁ health. Nor has EPA shown that expenditure of
$100 million in additional yard removal is the most cost-effective means of.addressing whatever

residual risk may remain as a result of mining waste.

 See.Exhibit 10.
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V. - THE PROPOSED PLAN HAS NUMEROUS MISSTATEMENTS OF FACTS AND
KEY OMISSIONS OF FACT.

'The Pr0posed Plan contains several key errors and/or omission of key facts that warrant
correction and clgriﬁcation for the record. Thesg errors and omissions further demonstrate the
arbitrary and capricious nature of EPA's proposed remedy selection.

L. The Proposed Plan's description of the Site's Oberable Units ("OUs") is -
COnﬁsing, particularly in térms of how each operable unit relates to the others, and the extent to
which they appéar tooverlap. The Proposed Plan identiﬁés-the OUs as follov»;s: .

. ._OU- 00 - Consists of the removal actions at the pile.loqaiions (Bonne Terre,
Leadwood, -l“;edéral,.'Elvins and National), time-critical residenfial properties, and’
high child exposure areas (i.e. playgrounds, daycare facilities). .

o OU-1 — consists of the st'abilization of the Desloge Pile (stabilized in 2000) and
remgdiation of residential properties and high childe exposure areas exceeding
screening levels of 400 ppmi in St Francois County. OU-1 also ‘focuses on
properties in the towns of Park Hills, Desloge, Bonne Terre, Leadwood,
Leadington, and Doe Run. fhis also includes the rural residential properties
surrounding these communities. E

° OU-2 - includes the remedial action to address terrestrial ecological risks and
impacted watersheds associated v;'ith the mine wastes. OU-2 will also include
f;ﬁture work on the Doe Run Pile.

o OU-3-" consists of the Interim Program and Halo Removal Action to addres_ls

“elevated Blood lead at th;a site. The final ROD for the other OUs will be i$sued in

. the future.
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There appears to be significant overlap between Lhe;é OUs, and it is unclear how each
operable unit relates to thg. others, or to this 'Proposed Plan, which is identified as addressing only
OU 1. For example, as described in the Proposed Plan, OU-00, OU-1 and O‘U-3. all address
residential properties and CHUAs. The record is unclear as to how each Operable Unit is
distinguished from the other, the extent to Which this proposed rémedy addresses risks being
addressed in other Ous, and the extent to which EPA anticipates additional records of decision to
address residential ri-sks in connection with the other OUs. EPA should clarify its r;cord in this
regard. |

2. The Proposed Plan states on Page 2 that mine wastes have contaminated soil,
Sediment, surface water and groundwater. Y;at on Page 12, EPA concedes that elevate lead
concentrations in groundwater (less than 15 ug{l) occur "Spora;iically and were limited to four
wells and could not be linked to the mining activities at the Site." Any statement about mining

| waste contaminating groundwater should be removed from the Proposed Plan and any de'cision
document.

3. The Proposed Plan (page 7) discusses the 1998 Lead Exposure Study conducted
by the MDOH and the high percentage of children in St. F'rancois County with clevated blood '
le.ad levels (17 percent). However, the pla'n ‘does not discuss the most recent blood lead fevels

' for the county that were reported in the FS, “Missouri Department of Health and Senjor Services
(MDHSS) reports that. the percent of elevated blood lead in children less than 6 years of age in
St. Francois County has dropped from 12 percent reported in the 2000 calendar year to | percent
in the 2010 calendar year (MDHSS 2003, 2011b).” .While we understand EPA’s argument that
the IJEUBK model and the potential for high bioavailability for ,lea‘d_iﬁ yard.‘soils predicts the

potential for the children in St. Francois County to have elevated blood leads, the statistics for

. a8
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the county demonstrates that the county’s child EBL levels are dropping eithier without the
benefit of soil yard remediation as proposed by EPA and are likely d.ue to an improved education
of lead issues. | |

4. . Paée 7 of the Plan states, “the Subsurface Soil Report céncluded that 93 pércent
~ of the elevated lead concentrations were found in'the ‘upper lA2-inCEes of soil.” This is a
misrepresentation of the S'ubsurface' Soil Report which actuall)} concluded ‘that “Seven (7)
percent of the yard .quadrants aﬁér a | foot excavation would have, conﬁrmatié,n subgrad;a ;oil
lead concentrations greater thain 1,200 ppm.” The FS uses this oonclﬁsion to assesé the potential
for an excavaﬁoh to require further excavation under Alternative 3 (the EPA selected
alternative). We find using this statistic as a conclusion regarding percentage of elevated lead
concentrations confusing and misleading. | ‘

5. The Proposed Plan (page 7) states that the 2004 removal action (Halo_) is ongoing |
| and then (on page lO)-stateé that 1,000 properties remain to be addressed under the Halo
. Removal Action. These are the xards &n_?p@ under the Interim Action but were not included in
the Halo Removal Action as théy were beyond the Halo (typicall); between 500 to 1000 feet from
.thé piles). These 1000 yards abpear to be in the 4000 yards that are covered under the Proposed.
Plan with the exception of this _stater’nen‘t. As we (Dbe I-{un),are implementing the Halo Removal
Action a;nd we find these statements confusing, we are unclear as to what EPA is trying to relay
to the public by these statements. |

6. Page 8 of the Plan states, "(a)t the end of the Interim Action ('March 30, 2004),
1,955 residential yards had been sampled and 563 homeaners had refused'sampl'mg. Under the

Halo Removal Order, 27 additional yards have been sampled; of these yafds 22 were sampling

refusals during the Interim Action, two were not within the Halo but were sampled due to the
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presence of a child with elevated blood-lead levels, and two were childcare facilities." It is
unclear where EPA derived the statistics for yafds é_ampled under the Halo Removal Action. The
FS states; "At the end of the Interim Action (March 30, 2004), 1,955 yards had been sampled and

563 homeowners had refused sampling, for a 78 percent sampling rate. As of January 31, 2011,

2,057 residential yards and 12 CHUASs had been sampled and 532 property owners had refused yard

soil sampling with a final residential yard sampling refusal rate of 21 percent." Using these statistics

. ————— L Wy B . Ao b — L

and noting that 45 yards were sampled as part of the Subsurface Soil Investigation, an additional 69

P yards/CHUAs were sampled as part of the Halo Removal Action. Of these 69 yards and CHUAs, 3
were parks, 5 were child care or school playground facilities, 29 were previous residential yard

refusals (all but one located within the Halo), 17 were non-Halo residential yards sampled due to the

presence of a child with elevated blood-lead levels, and the remaining 15 yards were prir:narily

new construction within the Halo.

7. The Plan makes the statement “The communities of Farmington, Bismarck and

Iron Mountain Lake are outside of the mining area but will be included in future investigations."

. Tt is unclear what the purpose of this sentence is and its relation to the Site. As stated above, the

PEPSN U I S

FS, including cost. estimates, were based on the ReSponse Area only. These communities lie

; ; outside the Response Area. If EPA contehplates including them or other locations outside the
;i Resbonse.Area, it will render the cost estimat;as inaccuratg, as well as EPA's evaluation of the

l cost-effectiveness of the p}oposed remedy.

; 8.  This Planis confusing as to what would make a residence qualify for inclusion in

the remedy. Th:a Plan states on pages i4 and 16 that "Residential properties where no quadrant

't samples exceed 400 ppm leaci would not be addressed under this a'l_temative [2-3]". And then

a later in Alternative 2 on page 14 states, "Excavation of a residential property would be triggered

\
1
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when the highest recorded soil sample for any 'fieﬁned' area o,f the property contains greater than
or equal 400 ppm lead." Alteﬁative 3 does not include this statemént. However the cost tables
inc]ﬁded in the Proposed Plan are from the FS and they show driveway only, garden .6nly, and
play area only yards in both alte'r.na'li.v;as costs.

9. The Plan states “The physical barrier will function as a warning that digging
deeper will result in éxposure to soils contaminated with lead at a level.tha_t EPA has determined
to be a human health concern." The concentration for which a visual barrier is placed under the
; Proposed P]'an is 1,200 ppm. However, in the HHRA summary land discussion the plan states on
page 12 that "a lead soil concentration of 400 ppr to ensure that a child has less than a 5 percent
probability of having a blood-lead level exceedihg 10 ug/dL." And the only mention of the
1,200 ppm in the HHRA is in the-statement "In past experiencg at Superfund sites where l.ead.is
the contaminant of concern, the EPA generally selects a rlesiden'tial soil cfeanup level within the
range of 400 ppm to 1,200 pprﬁ for lead..." The RAQ section of the PFopose;i Plan (pages .1'2-13.)
makes it clear that exposures above 400 ppm.leac_l under the assumed exposure conditions would
crea;e-an ungcceptgblé tisk for a child. - We believe EPA needs to clearly state its rationale for
the acceptance of soil lead ‘concer'xtratioris between 400 and 1200 bpm lead at depth; as.
mentioned above we do I'IOt nf;ceséarily, aéree with EPA’s interpretation of the ATSDR document
especially in regard.to the lack of institutiopal controls under these cqnditi'ons.

VI. CONCLUSIONS |

‘Doe Run has worked cooperatively with EPA since the early 1290s to respond to
potential risks to human hedlth and tﬂe environment that might have beeﬁ posed as a result of )
historic mining activities in .the'Old Lead Belt. Asa member of that cqminunity, Doe Run places

a high priority on the health and welfare of its residents. Since 1994, Doe Run has spent
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approximately $62 million toward stabiiizatic_)n o‘f the Piles, investigation and remediation 6f
residential yards, and BLL sampling in children. Doe Run has been fully responsive to EPA’s . _
: deman;is with regﬁrd to r'esponse actions at the Site. |

Atthe same t@me, EPA has continually refused to consider, much less évaluat’e the e;(ten_t
to .which' sources of lead other than mining w.astes are contributing to the potential threat to
human health and the environment, including, in particular, blood lead levels. Doe Run does not
disagree with EPA's desire to reduce BLLs in children. The efforts of EPA, HUD and state and‘
loca_l governments to redice lead levels in children are important and worthwhile. However,
EPA's continuing resistance to consider and evaluate the extent to which sources other than
. mining wastes are contributing to blood lead levels i§ a mis-application of its CERCLA
authorities, | |

- The significant amount of work already performed at the Site has already substantially
asafed much, if not all the ‘potential risk from Bistoﬁc mining wastes. State and local programs
directea to lead ed'ucatibn and lead paint remediation have been dramatically successful both -
nationwide and locally, as shown by the signiﬁqant reduction in blood lead levels i.n the Old
Lead Belt area. But it must be noted that these reductions appear unrelated tc; the yérd cleanup
work that has been performed to date. This, coupled with the lack of correlation between
identified miniﬁg waste soufces and BLLs, calls into.doubt EPA's assumptions that spending
another $100 millioq to conduct removals at more than 4,000 yards will pr'ovide substantial
additional protection.
| Based the foregoing, Doe Run strongly urges EPA to take additional time to more

carefully evaluate the available data and more caréfulljy evaluate the extent to which mining

waste, and not other sources of lead, contribute to the risk. Only then can EPA select a remedy
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that miore accurately presents the best balance of trade-offs as required by CERCLA, is

protective with regard to the risk actually posed, and is implementable and cost effective.
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